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Sir: 

Pursuant to 1296 Off. Gaz. 2 (July 12, 2005), applicants request review, of the 
rejection of claims 1-6, 8-11, 13-46, 50-56, 58, 60-85, 87-90, 92-125, 129-135, 137, 139-164, 
166-169, 171-204, 208-214, 216, and 218-237 in the above-identified application. No 
amendments are being submitted with this Request. This Request is being filed with a Notice of 
Appeal. 

ARGUMENTS 

I. Introduction 

Claims 1-6, 8-11, 13-46, 50-56, 58, 60-85, 87-90, 92-125, 129-135, 137, 139-164, 
166-169, 171-204, 208-214, 216, and 218-237 are pending in this application. Claims 1-6, 9-1 1, 
13-46, 50-56, 60-85, 88-90, 92-135, 139-164, 167-169, 171-204, 208-214, and 218-217 have 
been rejected under 35 U.S.C. § 102(e) as being anticipated by Maissel et al. U.S. Patent 
6,637,029 (hereinafter "Maissel"). Claims 8, 58, 87, 137, 166, and 216 have been rejected under 



35 U.S.C. § 103(a) as being obvious over Maissel in view of Hendricks et al. U.S. Patent 
6,539,548 (hereinafter "Hendricks"). Applicants respectftilly traverse the rejections. 

II. Applicants' Reply to the 35 U.S.C. S 102(e) Rejections 

"A claim is anticipated only if each and every element as set forth in the claim is 
found, either expressly or inherently described, in a single prior art reference." Verde goal Bros. 
V. Union Oil Co, of California, 814 F.2d 628, 631, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). 
Appellants respectfully submit that Maissel does not show each and every element of appellants' 
claims. 

1. Independent Claims L 80. and 159 
Applicants' independent claims 1, 80, and 159 are directed to a method and 
systems for measuring audience size information based on playbacks of a recorded program. 
Indications of playbacks of the recorded program are received from a plurality of audience 
members. In response to receiving these indications, audience size information is updated and 
this updated information is then provided to at least one user within an interactive television 
application. 

The Examiner maintains that Maissel provides audience information for recorded 
programs. iSee Office Action, page 3. Applicants' respectfully disagree. Maissel defines the 
term "audience" as referring to "the sum total audience viewing all programs at a particular time, 
or to the total audience of viewers who are capable of receiving programs at a particular time." 
See Maissel, col. 19, lines 23-27. Thus, Maissel's definition of audience does not include an 
audience that is watching a program stored after broadcast - e.g. a recorded program. As a 
result, Maissel's real-time information, or updated audience information, is limited to programs 
currently being broadcast. See Maissel, col. 19, lines 27-30. This real-time information does not 
account for applicants' improvement of updating audience size information based on playbacks 
of a recorded program. Accordingly, Maissel does not provide audience information for 
recorded programs. 

Further, applicants' independent claims 1, 80, and 159 require "updating audience 
size information for [a] recorded program" in response to receiving "indications of playbacks of 
the recorded program from a plurality of audience members." In contrast, Maissel merely refers 
to a television system which provides an "indication of a proportion of an audience currently 
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viewing a program," as well as a proportion of an audience currently viewing a program "not 
being viewed by a viewer." See Maissel, col. 5, line 51 through coL 6, line 19. In other words, 
Maissel's television system provides information about what proportion of an audience is 
watching currently broadcast programming. The Examiner's position in this rejection appears to 
be that Maissel's indication of a proportion of an audience currently viewing a program that is 
not currently being viewed by the viewer is the same thing as applicants' updating audience size 
information for a recorded program based on indications of playbacks of the recorded program. 
See Office Action, pages 3 and 5 referencing col. 19, lines 1-15 of Maissel. However, Maissel's 
programs that are "not being viewed by a viewer" are not the same as the recorded programs 
specified by applicants' claims, supported in applicants' specification, and widely understood by 
those skilled in the art. 

In particular, applicants' specification as well as common sense clearly tell us that 
recorded programs are programs that have been stored after their broadcast. See specification, 
page 2, lines 13-21 . Nowhere does Maissel show that its programs "not being viewed by a 
viewer" are programs that have been stored after their broadcast. Thus, the Examiner's 
contention that indications of playbacks of a recorded program is equivalent to indications of the 
programs, or content, not currently being viewed by the viewer is overbroad and unreasonable. 
Because Maissel does not show indications of playbacks of recorded programs, Maissel does not 
show updating audience size information for recorded programs. Instead, Maissel provides 
"real-time information" on what proportion of an audience is watching currently broadcast 
programming. For these reasons alone, applicants submit that independent claims 1, 80, and 159 
are patentable over Maissel. 

For at least the foregoing reasons, applicants submit that independent claims 1, 
80, and 159 are patentable over Maissel. Applicants respectftilly request, therefore, that the 
rejection of these claims under 35 U.S.C. § 102(e) be withdrawn. 

B. Independent Claims 29, 108, and 187 

Applicants' independent claims 29, 108, and 187 are directed toward a method 
and systems for providing audience size information with program listings in an interactive 
television application. Indications that a user wishes to access one or more program listings are 
received fi'om a user. Audience size information for a program corresponding to at least one of 
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the program listings is calculated. The calculating is based on a graded approach of assigning a 
predetermined quantity of points to each of a plurality of actions performed by a plurality of 
audience members. For example, a predetermined quantity of points may be assigned to an 
audience member playing, pausing, rewinding and fast-forwarding a recorded program. See 
specification, page 39, lines 3-14. Program listings that include audience size information are 
provided in response to the indication from the user. 

Each of applicants' independent claims recites calculating audience size 
information by "assigning a predetermined quantity of points to each of a plurality of actions 
performed by a plurality of audience members." In the Office Action, the Examiner contends 
that Maissel's "rule-based abstracted method to generate various on-screen alerts" shows this 
element of applicants' claims. See Office Action, page 3. Maissel maintains preference profiles, 
which are collections of information that describe users' viewing habits. An intelligent agent 
applies rules to this information to generate on-screen alerts to, inter alia, remind viewers that 
their favorite program is being broadcast. Applicants submit that the Examiner's contention that 
Maissel's intelligent agents assigns points to audience actions is particularly unreasonable. 
Nowhere does Maissel show that the intelligent agent's "rule-based abstracted method" assigns 
points to audience actions. Instead, Maissel's intelligent agent merely alerts users of programs 
based on the information in their preference profiles. Further, anyone skilled in the art would 
take applicants' claimed "assigning a predetermined quantity of points" to logically mean 
awarding a set number of points in response to a particular action. Nowhere does Maissel show 
this action as part of its intelligent agent or preference profile. Finally, and most importantly, 
nothing in Maissel shows using user viewing habits or other similar information to calculate 
audience size information. For these reasons, applicants submit that independent claims 29, 108, 
and 187 are patentable over Maissel. 

C. Independent Claims 5L 130. and 209 

Applicants' independent claims 51, 130, and 209 are directed toward a method 
and systems for measuring audience size infonnation for an upcoming program in an interactive 
application. Indications to perform actions related to the upcoming program are received from a 
plurality of audience members. Audience size information is updated in response to receiving 



4 



the indications. Audience size information is then provided to at least one user within the 
interactive television application. 

As described above with respect to independent claims 1, 80, and 159, Maissel 
only refers to providing audience size information based on programs available to the viewer in 
real time (i.e. "real-time information" on what proportion of an audience is watching currently 
broadcast programming). See Maissel, col. 19, lines 23-30. Maissel makes no reference to 
providing such information for an upcoming program. Therefore, Maissel does not show 
updating audience size information based on users viewing upcoming programs. For at least this 
reason, Maissel fails to show all of the features of applicants' independent claims 51, 130, and 
209. Applicants respectfully request, therefore, that the rejection of these claims under 35 U.S.C. 
§ 102(e) be withdrawn.. 

III. Conclusion 

Claims 2-6, 8-11, 13-28, 30-46, 50, 52-56, 58, 60-79, 81-85, 87-90, 92-107, 
109-125, 129, 131-135, 137, 139-158, 160-164, 166-169, 171-186, 188-204, 208,210-214,216, 
and 218-237 depend on independent claims 1, 29, 51, 80, 108, 130, 159, 187, and 209, and are 
allowable at least because claims 1, 29, 51, 80, 108, 130, 159, 187, and 209 are allowable. 

For the foregoing reasons, applicants submit this application is in condition for 
allowance. Reconsideration and allowance are respectfully requested. 

Respectfully submitted, 

/M 

>^ic^l J. Chasan 
R^stration No. 54,026 
Agent for Applicants 
Fish & Neave IP Group 
Ropes & Gray LLP 
Customer No. 1473 
1211 Avenue of the Americas 
New York, New York 10036-8704 
Tel.: (212) 596-9000 
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